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CONVENTIONS OP AERIAL WARFARE 
Laws of War 

(K. R. R. Sastry. M.A., M.L., Reader, Law Department, 
Universitji of Allahabad, Meii>her (trotias 
Soeietii, London,). 

It is proposed to discuss a few topics in Public Inter- 
national Law which arc' ol' value in present!. In such a 
view ‘Aerial Warfare’ and the ‘(Vniception of neutrality’ 
lend themselves foi- logical analysis. While ‘Aerial War- 
fare’ is still in the sta,a(^ of a few Conventioiis, the “laws of 
neutrality” are chan^inR- hc'fore o\ir very eyes. 

There is a prdinhnary difficulty in the whole terrain 
of Public International Law. It is not a fit subject for 
training the mind hul it is a fascinating subject for the 
trained mind : 

Since Kant t(‘rnu‘d wai' ‘a Cessation of Juridical rela- 
tions between the S(,at(‘s iinadved’ some jurists have* beeu 
doubting wheth(‘r laws of wav should be treated as a branch 
of International Law. But so long as war itself isa“legal 
remedy of self-help to obtain .sati.sf action for an interna- 
tional wrong/ International Law should endeavour to 
regulate and humanize it as much as possible. A just war 
has the high moral su])])ort of international publicists as 
Hugo Grotius and Vattef'^. Vattel long ago answ^ered fu- 
ture worshippers at the Dhaiina of Ahimsa (Non-Vio- 
lence) in matters of State: — “Were men always reason- 
able, they would terminate tludr contests by the arms of 
reason only ; natural justice and equity w'ould be their rule 
or urge. Force is a wretched and melancholy expedient 
against Ihose who spurn justice and refuse to listen to the 
remonstrances of reason.” 

As a poet sing-s it: — 

“War is honourable 

In those who do their native rights maintain, 

In those whose swords an iron barrier are 
Between the lawless spoiler and the w’^eak. 

But is in those wffio draw the offiensive blade. 

For added power or gain, sordid and despicable”. 

(1) Wheaton. Vol. U. p. 631. 

ti) Vattel. Book H. ch. n. i. 25. 
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Prof. Norman Mackenzie of Canada while reviewing 
this author ’s work on ^‘^International Law ’ ’ has stated that 
war has always seemed a negation of law.* 

In further answer it has to be stated that under the 
ambit of the League of Nations Covenant, war is still con- 
templated. International War is a Contest '‘carried on 
by armed force, either l)et\\c<Mi states or between a state 
and some community or body which is treated as a state for 
the purpose of the conduct, of liostilit ies”.'' The condition 
of bei,ng engaged in hostilities is ‘belligei-ency’ while the 
term “war” includes the series of hostile acts that take 
place during belligerency. 

‘Declaration of War* 

With reference to the nec^d for a formal declaration 
of war, history gives us the bdlowing answer.* It w'as done 
in ancient India and Rome. 'Pill the end of the sixteenth 
century, “direct notice of wnr was ahvays given to an in- 
tended enemy” by letters of defiance and heralds. 
Such a wholesome practice ap]Hnrs to have been disconti- 
nued in most of the wars of seventeenth century. Gene- 
ral Sir F. Maurice points oTit that ( >f the ‘ ‘ 120 wars between 
1700 and 1870, there were barely ten cases in which a for- 
mal declaration preceded hostilities.” 

The present position continues unsatisfactory: — “A 
declaration establishes the legal status of war. It is not, 
always clear what is to be regarded as a declaration, nor 
what authority (jan issue it nor Avhen it is to be regarded as 
in effect.” (Prof. C. Eagleton). 

War is a question of fact and the date of the com- 
mencement of war depends on circumstances. Under 
customary law, no attack might lawfully be made uidess 
friendly relations had been terminated in sufficient time 
and under such circumstances as to obviate all reasonable 
danger of surprise. 


(3) Canadian Bar B%viev:\ Vol. XV. p. 743. 

(4) Pitt-Cobbett. II, Also Bishop vs Jones 28. Tex. 294. 

(5) The strictures passed on Havana for transgressing it when Au- 
gadha, the herald was ill-treated, 
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A state of war will arise 

(i) upon a ‘‘formal declaration of war, whether 
unilateral or bilateral” 

(ii) or by some act of force done by one party 

against the other with intent of war. 

( iii ) ()]■ by some a<d of force done by one party even 

without such assent, if th(^ ot her elects to 
treat it as a cause of war.® 

1 lugo (irotius stated that a rormai declaration of war 
was (piite essential, ddie practice of states has not been 
uniform. “i)cs[)ite tlie limits imposed by Custom and 
(Vmvention, tlni oi)ening of hostilites still appears to be 
mainly a question of strategy.” Herr Hitler as also Sig- 
nor Mussolini W(U'e believers in swift attacks. 

Recent Practice 

The Crimean AVar (1854 — 1855) was jireceded by all 
necessary formalities of Declaration. 

The Kowshi'iig . ijfair connected with the Chino-Japa- 
ncse war (1894 — 1895) deserves to be more closely exa- 
mined than hitlunto in books of International Law. The 
KoivaUiny was a British ship carrying 1100 Chinese troops. 
On 25th July 1894 at 7-5 a.m. Japanese and Chinese fleets 
approacht'd each oIIkm- and began to open fire near the 
island of I’hing-do in Korean waters. At 8-3 a.m. the 
Japanese fleet saw tlu! Kniv-Shivg. At 9-15 a.m. the 
Naniwa, a Japanese man-of-war signalled her to stop and 
fired two blank cariridg(^s. The Captain of the Kow-Shing 
though willing to comply wit h i he signalling of the Naniwa, 
the Chinese Officers on board were clamouring to steer in 
the dii-ection of Taka, 'fhe Ckiptain of the ship was sig- 
nalled to quit, in a boat mid the Kowshing had to be fired 
and sunk at 1-10 p.m. after four hour’s “fruitless negotia- 
tion.”’ (Extract from the report of the Captain of the 
Naniwa). Two eminent professors of International Law 
Westlake and Holland wrote letters ‘to the Times' clarify- 
ing the position that a “war may legally commence with a 


(0) Pitt-Cobbett: Vol. H. p. 7. 

(7) Takahashi: International Law during the Chino-Japanese War 
pp. 28 — 30. 
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hostile act on one side not preceded by hostilities”; and 
particularly the KowsMng had “notice of the existence of a 
war, at any rate from the moment when she received the 
orders of the Japanese Commander.” 

In the Russo-Japanese war (1904) Japan attacked 
Russia two days prior to her formal proclamation of war. 

Tlie controversy regarding the justifiability of the 
act of J ap,an culminated in the Third Convention of the 
Second Ilague Conference (1907) . Through Art. I of this 
Convention, it was declared that hostilities must not com- 
mence “without previous and explicit \varnuig in the foimi 
either of a reasoned declaration of war or an ultimatum 
with Conditional Declaration of war.” Cuse-Laio : A few 
precedents may here be examined. The Eliza Awa” and 
two other vessels under the American Flag were seized by 
the British in ilanoe Bay (1812) on the ground that a state 
of wax legally existed at the time between Great Britain 
and Sweden. A declaration of waj." though unilateral was 
held to be sufficient.® But “no amount of strained rela- 
tions” could be said to c.stablish a .«tat(' of war so as to af- 
fect commercial transactions.® 1 'recautions or delays due 
to imminence of war will not (‘ntitle a i)erson to damages 
for non-<leliveiy of cargo.'*® 

A modern war, thanks to the discoveries of science 
affect s not merely states but individuals also. In law also, 
it extends to individuals with the result that “the subjects 
of each become the enemies of the other”. 

In the first world-war (1914-1918) the provisions of 
the Third Hagaie Convention (1907) were generally follow- 
ed. That it was no guarantee against swift action goading 
oil to war was clear from the Turko-Italian war of 1911. 

The beginning of hostilities in Manchuria in 1931, the 
Italian attack on Ethiopia in 1935, Japan’s surprise and 
treacherous attack on the Phillippines exemplify the 
lapses of aggressive nations. 


(S) I. DoOs. 2-14. (1813). 

(9) Jmson. vs. Vriefoaieiii Consolidated Mines: 1902, AC, 184. 
(10) The Tentonia: 1870.4, P.C. 171. 
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The conclusions of Pi’of. Hall command great autho- 
rity as his views always state the practice of states. That 
notice must be given to the enemy appears to him “an arti- 
ficial doctrine.” The doctrine was never so consistently 
acted upon as to render obedience to it at any time obliga- 
tory.^^_ The Second Hague ('oni'ei'ence stressed on the 
necessity of “previous and exj)]i(at wa rni ng. ’ ’ But Prof. 
Pierce Higgins is obliged to point out that “the crucial 
point, the period of time win cl) must elapse between the 
presentation of the declarathui or tlie ultimatum and the 
begimiing of hostilities is left undetermined”. To what 
e.xtent can an undeclai'ed war of the dimensions between 
.J apan and China since 1937 impose upon third parties the 
obligations of neutrality I 

Air Warfare 

While land and maritime warfare had been normal 
features, the destructive pj-obabilities of air-craft were not 
visualizable when the First Hague Conference met in 1899. 
As D)‘. Mcnair (now Sir Arnold jMcnair) put it, “some 
small use of balloons, liad iiidecMl beoi made in pi’evious 
wai's but navigable air-vessels ca})able of ('xtensive use as 
engines of war, then for llni tii-st time seeinetl to be within 
The reach of practical science ' ’. 'rims 1 he Hague Declara- 
tion IV. 1. of 1899 prohibit ed for a term of five ya-ars “the 
launching of projectiles ami o.\plosi\ es from balloons or by 
other new methods of a siuiilai- natur(‘. ’ ’ This prohibition 
was renewed by the Hague Conference of 1907 (Declara- 
tion XIV). 

When the Great War broke out in 1914, the Conven- 
tion had not even been signed by France and Germany 
and Austria-Hungary, Bulgaria and 'I'ln-key had not juti- 
fied it. .^Art 25 of the Hague Conventio)) II (1899) had 
prohibited “the attack or bombardment of towns, villages, 
habitations or buildings wdiich are not defended”. In the 
corresponding Art. 25 of Hague Convention IV of 1907, the 
addition of the words “ by any means whatever ” was de- 
signed to cover bombardment by air-craft. 

When the Great War broke out in 1914 “there remain- 
ed only the general principles of the law of war, together 


j:il) Hall. f. 461. 



with analogous rules of land and maritime warfare, from 
whicJi in fei («ices might be drawn by belligerents and neu- 
trals t< ) meet the new conditions presented . ’ During the 
war of .1914-1918 not merely were air-craft used as scouts 
by the navies smd armies ; but they were availed of in land 
and sea-tighting to bomb “camps”, munition dumps, and 
columns on the march*. Further they were used i‘or raids 
at great distances from the theatre of military operations, 
either to attack military objectives such as railway stations 
and munition factories or in some cases by the Germans 
and Austriiuis for the sake of terrorising the civilian popu- 
lation. It is reported that fifty-one airship raids and 
fortynine aeroplane raids were made over Great Britain 
during the Great War (1914-1918) killing 1117 civilians 
and 296 soldiers and sailors and woimding 2886 civilians 
and 521 soldiers and sailors. 

The controversy raged roimd as to what constituted a 
defended place. Was Paris, was London, it was asked per- 
tinently, a defended place”? The British Military Manual 
(Art. 119) stated that it “might be deemed to bo defended, 
if a military force is in occni)ation or marching through 
it.” .During the Great War (1914-1918), there was evinced 
much verbal rlndoric on the part of both belligerents that 
their aviator's had oidy instructions to “confine their at- 
tacks to points of military importance.” When aviators 
had to fly at an altitude of 13000 feet to avoid ovcndiead 
swooping aeroplanes and gun fire from below — as did the 
Germans — how could it be possible to distingnisli b(>twecn 
places of military strategy and non-combatants '? M i litary 
objectives were defiTied by PauehiUe as “military Avorks, 
military or nav^al establishments depots or arms or wav 
material, shops and installations suitable for use by enemy 
avjii}' or fie(!t, soldiers or other persons officially attaclied 
to 1 he army or fleet and whose status is not regulated by the 
Geaieva Convention.” But during the later stages of the 
war, all these vague rules were upset by reprisals. The 
bombardment of open toAvns became common and through 
assiduous propaganda <‘ind calculated teiTorisjn, civilian 
impulations were terrorised: 

(12) Frmi’iolc. IT Ed. p. 52.1. 

*The Run til Xw Foicc in England daring the first world-wur ac- 
counted for inure than 8000 enemy machines j brought down nearly 300 
enemy balloons j and suffered a total of Casualties not far short of 
eighteen thousand/ \ War in the (wV, BaJeigh. Vol I. p. 6.). 
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At the end of the first world-war, it was widely recop:- 
ni;ied that the extant indefinite rules of International Law 
were thoroughly inadequate. The limits of bombardment 
of air-craft were woefully undetermined. The terms “by 
w'hatever means” in the amended Art. 25 of 1907 were not 
sufiicient, it might only give satisfac'tion to theorists that 
Art. 26 of the ITague Regulations re<iuiring the giving of 
warning in bombardments by land was also applicable to 
air-craft. 'I’hc Greeko-German mixed Arbitral Tribunal 
held that the honibardment without warning of Salonicka 
by Germany in 191 6 was unlawful and that it gave occasion 
for claiming damages — Dr. Me.nair catalogues the follow- 
ing “unsettled questions” awaiting examination: — “bom- 
bardment within the theatre of naval and military opera- 
tions, attacks on merchantmen at sea, destruction of prizes, 
dropping proclamations, duties of maitrals towards crews 
and material rescued from air craft wrecked at sea aud 
brought Avithin their jurisdiction.”^^ 

Violatiovs of Netdral nimpaces 

During the first Great War (1914-1918), the Dutch 
Government declared that it was the right and duty of 
neutral States to prevent by force, if necessary, the pas- 
sage of belligerent air-craft over tluir territory. Take 
for instance the case of the German Zeppelin L. 1 9 ; on a 
return voyage from England while she was ov('r Dutch 
(erritory, she was brought dorni by Dutch fire and lust in 
the Xorth Sea. Per Contra, neutrals would be guilty of 
“unueutral conduct” if they allowed one belligerent air- 
craft to pass through their territoric's in fuidherance of 
military manouvres against the other belligerent. 

Though any official view is lacking, a possible view of 
putting a A^ertical limit to air sovereignty (say the range 
of A. A. guns) has to lx; rejected as being opposed to the 
International Convention for Aeiial Navigation (1919). 
Prance and Germany offered redress to Switzerland dur- 
ing the war (1914-1918) when they had violated neutral 
air-space. 

In the present struggle, the European neutrals send 
up aircraft to oppose the passage of belligerent planes. 

Oppenheim: Vol. IT. p. 368, 


(13) 
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On November 20, 1939, a German plane flying along the 
‘Roer’ river near Roermond in tlie Netherlands was 
brought dovTi by Dutch pursuit planes, the pilot being kill- 
ed in the crash. A similar encounter occurred on the pre- 
vious day with two German platies, which then headed back 
towards Germany. 

Bare truth and sound law lay down that “the techni- 
cal advances made in the art of flying and the increasingly 
ileadly character of Ixnnbs and other weapons carried 
aboard air-craft in war, have made impossible the recogni- 
tion of any vertical limit to the sovereignty of the subja- 
cent state. 


Flying Bombs 

It is antici])ated that the “Flying Bomb” — ^yet an- 
other secret wea]ion of Herr Hitler-may be the last flicker 
of a dying lain]). What concerns students of Interna- 
tional Law is that an automatically managed pilotless ma- 
chine raining bombs indiscriminately on children as well 
as civilians is not merely a lawless Aveapon — it offends 
.against International Law and Conventions — and what is 
more it is an outr.age against the conscience of humanity. 
The Hague Conventions of 1899 and 1907 prescribe prohi- 
bitions of warfare on grounds of “usages established 
between civilized nations, the laws of humanity, and the 
requirements of public conscience.” Using in warfare a 
pilotless flying bombing weapon “literally and essentially 
indiscriminate in its nature, purpose, and effect” not mere- 
ly is a violation of Inteinational Law and Conventions but 
it is a difibolical dagger thrust into public conscience. 

Sovereignty of the Air 

Air was so long considered a “res commwnis” though 
Loi’d Ellenborough in Pickering. V. Rtidd?^ remarked 
as early as 1815 that “an aeronaut is liable to an action 
quare claumm rgit at the suit of the occupier of 
every field over which his balloon passes in the course 
of its voyage.” While P. Fauchille asserted in 1901 
that the air was free, Art. 7, of the Institute of 


(14) A- J. I. L: Vol. 34. 107, 

(15) 1815.4. Camp. 219. 
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International Law (Madrid) passed in 1911 declaim- 
ed that “aerial circulation is free; but the underly- 
ing states retain the rights necessary for their self-preser- 
vation - - for their own security and that of the persons and 
property of their inhabitants. ’ ’ Prof. W estlake contend- 
ed for the theory of state-sovereignty over air. Art. 1 of the 
International Convention for aerial navigation (1919) 
vindicated Professor Westlake’s view and provided that 
“the high contractmg parties recognize that every l*ower 
has complete and exclusive sovereignty over the air space 
above its territory.” 

The Air Navigation Act of 1920 (England) which 
repeated the Acts 1911 to 1919 was passed to give effect to 
the Paris Convention of 1919 and to “make further provi- 
sion for controlling nUd regnlating the navigation of air- 
craft, whether British or Foreign.” 

Every air-craft engaged in international navigation 
must carry 

(i) a certificate of registration (attesting its entry on 
the register of air navigation). 

(ii) a certificate of air-worthiness issued or rendered 
valid by the state whose nationality it possesses. 

(lii) licences, and 

(iv) certificates of competenev for every member of 
the crew 

(v) a list of the passengers 

(vi) bills of lading and manifest 

(vii) a log book 

rvlii) a wii'eless apparatus (obligatory in cases of air- 
craft caiTying ten or more persons) . 

(Vide Act. 11-14, 19 of the Paris Convention 1919). 

As a writer has happily put “whereas in other bj’an- 
ehes of the Law, efforts are being made to unify national 
legal systems in the x’ealm of the air, the start is “ an Inter- 
national Convention on which the national systems are 
based. The legislation carried otit in the carriage by 


(16) The Juridical JReview; 1934. p. 45. 
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Air Act (1932)” has provided that carrier is liable ‘'for 
damage sustained in the event of death or wounding of a 
passenger and for the destruction or loss of or damage to 
registered luggage or goods. ’ ’ When the common law lia- 
bilities of trespass revive (on loading as they do under 
§9 of 1920 Act) whether through registration air-craft get 
the nationality for all purposes of fixing up legal incidents 
in delicts and elsewhere, and the fixing up of the forum if 
a crime was committed in a foi*eign air-craft while flying 
over the high seas and the need for extradition — All these 
interesting questions of jurisdiction which are bound to 
grow when “service by air” is relieving the congestion of 
trafic by road are germane to Constitutional Law. 

Attempts at Codification: 

The Institute of International Tjaw at Madrid (1911) 
had laid down the following principle: — “Aerial war is 
allowed provided that it does not present for the person or 
property of the peaceable j)opu1ation greater dangers than 
land or sea warfare. ’ ’ 

The Buenos Aires Conference of the Intemationl Law 
Association (1922) adopted this principle and declared 
that “air attacks should bo limited to specific military ob- 
jectives.” Whe.n the loading states adopted the Aerial 
Navigation Peace Convention of 1.919-— (the Convention 
insisted upon nationality and registration marks for air- 
fare” since 1907. This Commission was to consist of two 
land, naval, and aerial, warfare.” 

Finding the problem of restriction difficult, the 
Washington Conference of 1921-22 appointed a Commis- 
sion of Jurists to consider the changes in the existing rules 
consequent on the development of “new agencies of war- 
fare” since 1907. This Commission was to consist of two 
members from each of the contracting powers (U. S. A., 
France, Gt. B., Italy, Japarx and Netherlands) with leave 
to get advice from experts in International Law and in 
land, naval, and aerial warfare.” 

The Commission prepared two sets of rules: — Part 1 
dealing with the control of radio in time of war ; and Part 

(17) 22 and 23. Geo, V, Gep. .30 ; Also 20 Geo. V and Edward VIII. 0. 44, 

(1936. Act). 
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II dealt with aerial warfare. Their J’atifieation has not 
yet been inade.^® Under Art. 62 of this Draft Code one 
notes ihat imless there is a specific reference to applicabi- 
lity of rules of maritime law and procedure, “the laws of 
war and neutrality applicable to land troops are to be ap- 
plied to aerijd warfare. 

Art. I to XV deal with the following topics : — Olassifl- 
(;ation and marks of air-craft ; the right of both neutral and 
belligerent states to forbid or rc'gulate the entrance of air- 
craft within their jurist! icf ion ; rules of lawful combatants ; 
prohibition of private era I t from carrying arms outside 
their comitry. 

Art. 18 to 29 ciuitain rules regarding the instruments 
and methods of aerial warfare. The main clauses regu- 
lating bombardment are as hereunder : — 

Art. 22: — “Aerial bombardment for the purpose of 
terrorising the civilian po 7 )ulation, of destroying or da- 
maging private property not of military character or of 
injuring non-combatants is prohibited. 

Art. 23: — “Aerial bombai-dment for the purpose of 
enforcing compliance with requisitions in kind or payment 
of constitutions in money is prohibited”. 


Art. 24:— 

(i) “Aerial bombardment is legitimate only when 
directed at a military objective: — an object of which tbe 
destruction or injury would constitute a distinct military 
advantage to the belligerent. 

(ii) “Such bombardment is legitimate only when 
directed exclusively at the following objectives :— military 
forces, military works, military establishments or depots ; 
factories constituting important and well-known centres 
engaged in the manufacture of arms, ammunitions or dis- 
tinctively military supplies ; lines of commtmication or 
transportation used for military purposes. 

(iii) “The bombardment of cities, towns, villages, 
dwellings, or buildings not in the immediate neighbourhood 

(18) A. J. I. L: XVn. 1923. Supplement. 245. and J. B. Moore. “In- 
ternational Law and Some Current Illusions, pp.210 f. f. for the Draft 

Codeii 
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of the operations of land forces is prohibited. In cases 
v/here the objectives specified in paragraph (2) are so 
situated that they cannot be bombarded without the indis- 
crijninate bombardment of the civilian population, the air- 
craft must abstain from bombardment. 

(iv) ‘‘In the inmiediate neighbourhood of the opera- 
tions of land forces, the bombardment of cities, towns, vil- 
lages, dwellings or buildings is legitimate provided that 
there exists a reasonable presumption that the military 
concentration is sufficiently important to justify such bom- 
bardment, having regard to the danger thus caused to the 
civilian population. 

( v) “A belligerent state is liable to pay compensation 
for injuries to person or property caused by the violation 
by army of its officers or forces of the provisions of this 
article. “Dr. Spaight puts in a persuasive plea for the 
principle that “air attack should be limited to actual mili- 
tary objective. 

. No rule in a maaiual can bring this about but it de- 
pends on final analysis, on the “heart and conscience of the 
combatants.” 


Badio in times of War 

Regardmg the use of the radio in time of war Art. 1 to 
9 deal with the following topics : — Organization of radio 
stations as not to disturb others; regulations between belli- 
gerents and neutrals ; transmission of military mtelligence 
by radio, and compliance with International Conventions 
regarding distress signals. These provisions regarding 
aerial warfare are “valuable as indicating the chief objec- 
tives of future regulation”. 

The Harward Draft on Aerial Law . 

As has been indicated, the developments of aerial war- 
fare and of commercial transport are of such relativ('ly re- 
cent origin that it “has produced no extensive practice of 


^(19) Be. difficulties of enforcing this article vide, B. Y. I. L. (1923-24), 
pp. 21—33; and A. J. I. L. XXI (1925), p. 702 and Vol/XXIII, p. 570 
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states sufficient to constitute rules of customary interna' 
tional law.”^ 

'rhe Research in International Law under the au.si)ic(i8 
ol' the Faculty of the llarward Law School u ith I Miilip ; ( t 
d cssup as Reporter has addressed itself to the study of the 
Law of Neutrality. A brief examination <jf their Draft 
convention on aerial low may here be made. 

Sources of authority for tliis part of the Draft Con- 
vention are : — 

(a) General R(^port of the Commission of Jurists on 
the Revision of Rules of aerial warfare compendiously 
called ‘ ‘ If ague Report ; 1923 ” : 

(ft) Air Navigation Convention, 1919. 

(c) Pan-American Convention on Commercial Avia- 
tion : 1928. 

(d) Convention between France and Germany of 
1926. 

(e) Italian War Law of 1938 — (Art. 228-279). 

Part III of the Harvard Draft contains sj)(‘cili(; inles 
for aircraft. Articles 88 to 93 deal with classification and 
markings: — “No aircraft may posses more than one na- 
tionality” — (89). 

“Falsification of markings is forbidden” (92) 

“A belligerent shall use the means at its disposal to 
prevent air-craft having iis nationality from dis- 
playing the distinctive markings of a neutral 
state.” (93) 

(Jemeral Bights and Duties of Dclliyereiits 

Art. 100: — “Belligerent aircraft are bound to respect 
the rights of neutral states and abstain within neutral 
jurisdiction from the b^ommissiou of any act the toleration 
of which by a neutral state would constitute a nonfulfil- 
ment of its neutral duty.” 

This is a reemphasis in regard to air-craft of the gene- 
ral duty of a belligerent vis-a-vis a neutral. (Vide Art. 15 
of the Ilarvard Draft) . 


^20; A.J.I L. Vol. 33. p. 757. 
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Art. 101. “A belligerent raay not purchase, requisi- 
tion, confiscate or convert a neutral private aii'-crai't which 
lands in its teriitory or in territory held in mililary occu- 
pation, but must permit it fo return to its home ierritory.” 

Art. 102. — “Neutral air craft over the higii seas, 
if warned of the proximity of combat or of operations im- 
mediately preparatory tluouto, shall make a reasonable 
detour to avoid interference therewith. The Ooinmand- 
ing Officer of the belligerent forces may indicate the i-oufo 
to be followed and may escort the neutral air-craft around 
the area in question — If a neutral aircraft disregards the 
directions which it receives from the belligerent, it takes 
tlie risk of being fired on but the belligerent is responsible 
to the inaiti'al state for any damages resulting from requir- 
ing an unreasonable deviation.” 

Vixit, Search and Capture 

After dealing with “ certified neutral air-craft ” in 
Art. 103 to 108, thecrucial question of “ Visit, tSearch, mid 
Captui'e ’ ’ is covered by Art. 109. — 

(1) “A belligerent commissioned military air-craft 
may signal a merchant vessel to stop as by radio or by fir- 
ing a machine-gun burst across its bows. 


(2) “If sea conditions permit the air-craft to alight, 
the air-craft shall alight mid the iirocedure applicable to 
surface vessels shall be followed. 

(3) “If the belligerent air-craft is unable to alight, 
it may require the vessel to proceed on its course under 
instructions as to speed until the sea moderates or until a 
naval vessel of the belligerent appears ; if visit and search 
are not effected by either means within six hours or if the 
air-craft does not remain within sight or hearing of the 
merchant vessel, the vessel may resume its course at nor- 
mal speed.” 

(4) “If the vessel when summoned does not stop, 
attempts to escape, resists visit and search, or does not 
proceed according to instructions, it may be compelled by 
force to stop and the belligerent shall not be responsible 
for resulting injury to life or property.” 
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During the first world-war (1914-1918) two neutral 
merchant ships in the JSorth Sea were stopped by German 
air-craft and one was conducted to port.^^ 

The Italian Under Secretary for Aviation is reported 
to have stated that 162 merc*hantnie,n had been sunk by air- 
craft in the Spanish Civil Strife. Judge Moore anticipated 
this aspect of the dispute as evident from what lie wrote 
in 1924 : — 

“The contemplation of air-craft thus ranging the seas 
and issuing to uuvisited and unsearehed vessels orders en- 
forcible by bombing the ship or by firing upon the persons 
on board, can scarcely be indulged without grave appre- 
hensions.”^ 

This subject is productive of violent disputes as clear 
from the many iiuddents of The Second World War 
(1939— ? ) 

Definite agreements on this as well as other topics are 
desirable. 

It is necessary to remember that agreements as bet- 
ween the contracting Powers to the Washington Naval 
Conference were not got for the Hague Air Warfare 
Rules. (1923) ■ 

The Harvard Research Draft Convention embodies 
acute study and serves as a h(ms for approaching these 
problems in the calm that is bound to follow the storm 
raging round the world. 

The Research is “wholly unofficial and the Drafts 
must not be taken as in any way representing the views 
of tlu' Government of the Ifnited States.” Its Reporter 
was Philip C. Jessup (Columbia University) and had as 
its advisers nineteen eminent scholars connected with the 
Universities in U. S. A. Two gentlemen connected with the 
Department of State (U. S. A.) served as Advisers— Nine 
spedal advisers assisted on Air Questions. 

(21) Vido. for othor Casos, Spaiglit Air-Power and War-rights. (1933), 
pp. 466, & 471. 

(22) J.B. Moore. * ‘ International Law and Some Current JllusioneP* 
(1924) p. 204. 
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The Comsiderations of the Draft Convention also 
Revealed Fundamental “ ditfereneos of opinion Tegaxd- 
ing the general organization of the draft, its underlying 
theories, and a number of the specific rules and 
principles. ” 


League's Principles 

In the Resolulion of the Disarmament Conference 
1932, it was laid down that “air attack against the civilian 
population shall he absolutely prohibited. 

The XIX Assembly of the League of Nations for- 
mulated in September 1938, the following principles 
regulating aerial waTdaro: — 

(i) The intentional bombing of civilian population 
is illegal, 

(ii) Objectives aimed at from the air must be legiti- 
mate military objectives and must be identifiable. 

(iii) Any attack on legitimate military obeetives 
must be carried out in such a way that civilian popula- 
tions in the neighbourhood are not bombed through 
negligence.^ 

After such a sustained attempt at keeping in the 
forefront “ the conventions of Air Warfare,” a carping 
critic may ask “ are these conventions observed ”? 

To the lawyer, the law of the air is an entraTicingly 
interesting field to test the applicability of the principles 
of law he has imderstood. 

To the student of history, a was a semi- 

divine mechanism; he sees in air-warfare a region where 
the rules of law and maiiime warfar'e haul themselves for 
application and extension. 

A pious j)ilgTim is shocked at civilized powers of 
Euroi)e raining bombs at midnight as their Christmas 
presents. The only sola<‘e li('s in the adage that might can, 
alivags be. used for vindicaMng right and some rales of 
liuitigatuig the severity of warfare in air are thiis 
necessary. 

(23) Official Journal: Spl. Supplement, 1938. 182. p. 16. 



LECTURE II 

Recent Trends in Neutrality. 

A. Development of Neutrality. 

J'rof. Lawrence opines that the nations of classical 
antiquity had no “names to signify what we meant by 
Neutrality ’ Likewise Prof. Oppenheim notes, ‘ ‘ since in 
antiquity there was no notion of an International Law, it 
is not to be expected that luaitrality as a legal institution 
should have existed among the nations of old”^. 

The present doctrine of neutrality could not have 
been developed to such details as after the eighteenth cen- 
tury, The term '‘Udasiiui”^ occurring in the Vedic texts 
means a person without desire to aid dther of two contend- 
ing sides. Sankara’s Commentary distinguishing bet- 
ween Udnmia as one w!)o does not lean towards either s'de 
and Madhyantha as ou'^ who wisliod for the wclfai’e of 
either of the contending parlies is really illuminating.* As 
Prof. X. B. Keith and another leamed ^ladras critic wrote 
in review of this author’s work “no theory is developed of 
neutral rights or duties” in ancient India.® 

The three divisions of peace, war, and neutrality do 
not appear clearly in all periods of ancient Indian History. 
But the term “Udasina” is more illuminating in this re- 
gard than Grotius’ iiiedh and Bynkershoek’s awkward 
phrase of ^‘>non-hostes”. 

The Law of Neutrality “contains some of the oldest 
and some of the youngest chaj)terR of International Law. 
The belligerent rights to put lestraint on the commerce of 
neutral states and individuals can h(‘ 1 raced albeit faintly 


(1) Lawrence — International Law: VII. Ed. p. 585. 

(2) Oppenhem: VI. Ed. Vol. II. p. 4S8. 

(:]) Big Veda: X, 97:12. Mhorva Veda: IV. 9:4. 

(4) Bhagawad Gita, VI, 9. To infor from this That tlie attitude of neutra- 

lity was known to ancient Hindus in nnittera of State. is more than 
warranted. Tho former view of tlds author luis been modified, 

(5) K. R. B, Sastry—'' Internatioml Law 1937. 



18 


to the Sea Laws of the Greeks and Romans. So far as 
it relates to the mutual rights jmd duties of belligerents 
and neutral states, in their present form, the rules are of 
“comparatively modern growth”. 

Throughout the middle ages it was “neither contrary 
to habit nor repugnant to moral opinion that a prince 
should commit or allow his subjects to commit acts of flag- 
rant hostility against countries with which he was formally 
at peace ’ For centuries treaties of peace and friendship 
but even of defensive alliance containc'd “stipulations that 
the contracting parties would not assist the enemies of the 
other either publicly with auxiliaiy forces or subsidies or 
privately by indirect means”. 

To Hugo Grotius who gave the subject no serious con- 
sideration, allowing passage of troops of both belligerents 
through one’s territory, was consistent with neutrality. 
When a Sovereign funhshed the succour due in virtue of 
a former defensive alliance he does not associate himself in 
the war . Grotius remarks in passing that “it is not in- 
consistent with a.n alliance that those who are attacked by 
one of the parties to it shall be defended by the other — 
peace being maintained in other respects ’ The practice 

of neutrality in the seventeenth century was imperfect. 

Bynkershoek defines non-hostes” (neutrals) as 
“those who take part with neither of the belligerent po- 
wers and who are not bound to either by any alliance. If 
they are under any such obligation they are not mere 
friends but allies. — If I am neutral, I cannot advantage 
one party lest I injure the other”.® 

Vattel says that neutrality consists in an “impartial 
attitude so far as the war is concerned and so far only.” 
“Neutral nations during a war are those who take no one’s 
part, remaining friends common to both parties and not 


(6) Hall’s illuminating survey can be safely recommended for the growth 

and devdopment of Neutrality; Hall, YIII, Ed. p. 691. 

(7) Lib; n. Cap. XVL 

(8) CJuaest. Jur. Pub. Lib. i, C. II, 
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favouring the armies of one of them to the prejudice of 
the other ’ According to V attel, a neutral may generally 
allow the passage of troops of the belligerents through his 
territory, refusing it to another making war for an unjust 
cause. 

The United Provinces furnished in 1743 an auxiliary 
corps of 20000 men to the assistance of Maria Theresa dur- 
ing the war of the Austrian Succession. In 1788, the right 
of a neutral state to give help under treaty to a belligerent 
gave rise to a protest. Denmark while it assisted Russia 
under treaty declared herself to be friendly with Sweden. 
Sweden protested against the conduct of Denmark. Grant- 
ing of letters of murque to its merchantmen was not consi- 
dered a breach of neutrality. 

The outfitting and manning of cruisers by private 
pei’sons as compromising the neutrality of a state is indi- 
cated by the neutrality edicts of Venice, Genoa, and Tus- 
cany during the war between England and France. 

England contended for the principle that the Com- 
merce of neutrals “should in time of war be restricted to 
the same limits as in time of peace, since most states in time 
of peace reserved cabotage and trade with their colonies 
for vessels of their own merchant-marine. Though this is 
known as “T/ic Rule of War of 1756”, it has now been 
proved that as early as 1744 the British Prize Courts con- 
sidered it a settled rule of law that “a neutral vessel had no 
right in time of war to carry on such trade of a belligerent 
as was closed to it in time of peace ’ Marsden in his work 
“Law and Custom of the Sea” (Vol. II p. 436) mentions 
cases prior to 1756. In 1604 the Veirera and the Ponte, 
two Venetian Vessels, were condemned by the Dutch Gov- 
ernment for participation in Spanish closed trade. 

Regarding accepting letters of tnarque from a belli- 
gerent, asks DeMartens in 1789, can a power without over- 
stepping the bounds of neutrMity. allow its subjects to 
accept letters of marqtie from a belligerent? “In strict- 
ness it would seem, it cannot.”^® Since “custom on these 
matters was growing and was not yet established”, Kent’s 


(9) Droit des gens liv. iii. C. VII. § 104. 

(10) Cited by Hall (p. 705) from De Marten's Precis du Droit des gens 
S 264| 265. 
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comment on Marten’s exaggerated importance to treaties 
is correct. 

U.S.A/S histone note of 1793 

In 1793 when war broke out in Europe, the French 
Minister M. Genet granted commissions to American citi- 
zens to fit out privateers and man them with Americans to 
cruise against English Commerce. A sharp complaint 
was made by the English Minister on J une 7, 1793 who ex- 
pressed “his persuasion that the Government of the 
United States would regard the act of fitting out these 
privateers in its ports as an insult offered to its Sove- 
reignty”. Jefferson’s letter to M. Genet dated June 17, 
1793 put the matter thus in a forcible manner: — “that it 
is the right of every nation to prohibit acts of Sovereignty 
from being exercised by any other within its limits and the 
duty of a neutral nation to prohibit such as would injure 
one of the warring powers ; that the granting of military 
commissions within the United States by any other autho- 
rity than their own is an infringement of their sovereignty 
and particularly so when granted to their own citizens to 
lead them to commit acts contrary to the duties they owe 
to their country”. 

The trial of Gideon Ilcrfield for ernising in one of the 
privateers commissioned by M. Genet and his acquittal 
proved the inadequacy of the Munieiipal Law of U.S.A. to 
cover the case. The Congress passed an Act in 1794 which 
was re-enacted and revised in 1818 in the Foreign Enlist- 
ment Act by which it was declared to be a misdemeanour 
for any person within the jurisdiction of the United States, 
to augment the force of any aimed vessel belonging to one 
foreign power at war with another power with whom they 
are at peace; or to hire or enlist troops or seamen for 
foreign military or naval seiwices; or to be concerned in 
fitting out any vessel to cruise or commit hostilities in 
foreign sei'vice, against a nation at peace with them; and 
the vessel in the latter case is made subject to forfeiture.^ 
The President is also authorised to employ force to compel 
any foreign vessel to depart, which by the law of nations 
or treaties ought not to remain within the United States 


(11) Kent^s Commentaries: i. 123. 

The Anierican Act of 1818 containing 13 sections is printed in the 
Appendix to Wheatar, {Aslays*) IV, Ed. 
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aiid to employ generally the public force in enforcing the 
duties of neutrality i)rescribed by the law”. This was to 
serve the model for the British Foreign Enlistrac'iit Act of 
1 81 9. (59. Geo. III. ch. 69 ) . Hall has emphasised that ” tlie 
])olicy of the United States in 1793 constitutes an epoch in 
the development of the usages of neutrality”. 

In the nineteenth century the permanent neutraliza- 
tion of Switzerland (1815) and Belgium (1839) was 
another landmark. Neutralization as distinct from neu- 
trality was enforced neutrality. 

The Declarations of l^aris (1856) containing the four 
rules of maritime warfare influenced the development of 
neutrality. 

A fourth factor has been added by Oppenheim in “the 
general development of the military and naval resources 
of the family of Nations”. 

Case-Law 

In the Gauntlet'-'^ where a British Tug had been em- 
ployed by the French Consul to tow a German merchant- 
vessel taken as prize by the French, it was held that it 
amoimted to “despatching a ship with intent “within the 
mischief of §8 of the Foreign Enlistment Act. 

Lord Russel of Killowen also applied the provisions 
against Foreign Enlistment to persons who organised a 
raid for political purposes against a power which was at 
peace with England.^^ 

It was held that U.S.A. citizens could not be pre- 
chided fi'om sending armed ^ essels or munitions of war 
to foreign ports for sale but an augumontation of force 
Muthin IJ.8.A. territory was illegal.^’ 


(12) L. B. 4. P. 0. 184. 

(13) Beg, V. Janveson & others- 1896. 2. Q. B. 425. 
X14) The Bantissima Trimdadi 7. Wheaton: 283. 
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A ship employed in the service of a forei^ belligerent 
state to lay down a submarine cable the main object of 
which is and is known to- be the subserving of the military 
operations of the belligerent state, is employed in the mili- 
tary or naval service of that state within the meaning of 
the Foreign Enlistment Act ; but if the main object of the 
cable is the subserving of the commercial interests of the 
state, the ship is not so employed^® 

Though in U.S. vs Quincy^^ on a construction of § 3 of 
U.S. Neutrality A(;t, 1818, a fixed and present intention to 
employ a vess(d as a i)rivateer was held sufficient by the 
Supreme Court, no “liability would be incurred in inter- 
national law “ by a state from a mere design of individuals 
not carried into execution. 

During the Civil War in U.S.A. a number of armed 
vessels (The Alabama, the Florida etc.) left English ports 
and subsequently operated as cruisers to the confederated 
states. When the case was later referred to arbitration 
the following rules were agreed to be the relevant ones for 
submission in the decision of the dispute. There was a 
proviso in the Washington Treaty 1871, that the British 
Government “cannot assent to the rules as a statement of 
the principles of international law which were in force at 
the time”. 

The rules were as follows : — 

A neutral government is bound 

(a) “to use due diligence to prevent the fitting out, 
arming or equipping within its jurisdiction, of 
any vessel which it has reasonable ground to be- 
lieve is intended to cruise or to carry on war 
against a power with which it is at peace, and 
also to use like diligence to prevent the departure 
from its juxisdiction of any vessel intended to 
cruise or carry on war as above, such vessel hav- 
ing been specially adopted in whole or in part 
within such jurisdiction, to warlike use : 


(16) The Iwtemational-. 1871. L. B. 3. A. & B. 321. 
Xie) 6. Peterti 415. 
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(b) “not to permit or sutler either belligerent to 
make use of its ports or waters as the base of naval 
operations against the other or for the purpose 
of the renewal or augmentation of military sup- 
plies of amis or the recruitment of men. 

(c) “to exercise due deligence in its own ports and 
waters and as to all persons within its jurisdic- 
tion to prevent any violation of the foregoing 
obligations and duties. 

The term diligence” in the Washington Treaty 
for want of definition had to be intf'rpreted on general 
jirinciples. 

The Arbitrators by four to one awarded U.S.A. a sum 
of f 15,500,000 in gold to be paid by Great Britain. 

Rights and Duties of Neutrality 

The South African and Russo-Japanese wars pro- 
duced “several iiicidenls’’ whicli liroiigbt the coiicejition of 
neutrality for deliberations in the second Hague Confe- 
rence. The controversy between Russia and Japan with 
regard to the neutrality of Korea in 1904 turned on the 
question whether the action of Japan in regard to Korea 
constituted a violation of the rules of International Law. 
Russia having placed her forces on the Korean frontier 
imd Jajian’s forcing a guarantee over Korea virtually 
brought the control of Korea as “one of the main objects 
of the war’’. 

The Law of Neutrality is based partly on custom and 
partly on convention. Conventional Ijaw is supplied by 
the two Hague Conventions (1899 and 1907) . The relation 
of neutrality involves certain rights and corresponding 
duties on the part of both belligerents and neutrals. 

Bights of Neutral States 

The Hague Convention No. V declared that the “ter- 
ritory of neutral powers is inviolabi e ”. ( Art. 1 ) . Bellige- 
rents are “forbidden to move troops or convoys, whether 
of munitions of war or of supplies, across the territory of 
a neutral power.’. (Aid. 2.). The fact that “a neutral 
power repels even by force, attempts to violate its neutra- 
lity cannot be regarded as a hostile act”. (Art. 10). 
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During the Anglo-Dutch war, four Dutch ships were 
captured by boats from a British warship Ijdng within the 
territorial waters of Prussia. Prussia asked for restitu- 
tion. Lord Stowell lield that the “act of hostility took its 
commencement from the neutral territory”. Damages 
were not gi^ en as the violation was miinternational.” 

The Dtmseldorf^ and the ValenaP and the Pellworm^ 
were cases of captures of enemy ships within neutral te'^ri- 
torial waters under a bona-fide mistake. The payment of 
damages was stated to be “a wholly inappropriate 
remedy”. 

Where neutral hospitality was abused as in the case 
of the Russian (h'stroyer, the RyesJiitelin which took re- 
fuge in a Chinese port, the capture of the Russian destroy- 
er by Japan in neutral waters was justified on the ground 
that the place had become belligerent (/uoad hoc. 

Under Art. 3 (No. v) (Hague Convention) 1907, 
belligerents are “forbidden to erect on ‘the territory of a 
neutral power, a wdrelcss telegraphy station or other 
apparatus for the purpose of commiinicating with belli- 
gerent forces on land or sea”. 

“Coi^s of combatants must not be formed nor recruit- 
ing agencies opened on the territory of a neutral power on 
behalf of the belligerents” (Art. 4). 

The Foreign Enlistment Act bad forbidden British 
subjects to enlist or accept commission without license in 
the service of any foreign state at war with a friendly state, 
W'hether the engagement is made withiin or without His 
Majesty’s Dominions. The Proclamation also forbade 
illegal ship building and illegal expeditions. There was 
also the Royal Injunction to subjects to observe the duties 
of neutrality and to respect in all and each of them the 
ex('rcisc of belligerent rights. 

Atiother case of abuse of neutral hospitality occurred 
on 15 January 1916 when the British S. S. Appam was 
captured by the German Cruiser the Mows and detained 
in American port, to be kept there until the end of war. 

(17) The Twee Oebroeder: 3, C. Rob. 162. (1800). 

(18) 3 B. and 0. V. 0. 664. 

(19) 1921. A. 0. 477. 

(20) 3. B. and 0. P. a 702 tad 1063. 
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The decision of the District Federal Court, which foimd 
in favour of the owTier and held that the German Govern- 
ment had lost all legal claims was confirmed by the TT.S. 
Supreme Court: Justice Dn.\" lu'ld that “the violation 

of American neutrality is the basis of Jurisdiction and 
the Admiralty Courts may order restriction for a violation 
of such neutrality. In each ease, the jurisdiction and 
order rest on the authority of the Courts of G.S.A. to 
make restitution to private owners for violations of neu- 
trality when offending vessels are Avithin our jurisdiction, 
thus vindicating our rights and obligations as a neutral 
people 

A neutral State is eiititled to Impose impartial restric- 
tions on the belligerents in order to ensure the observance 
of its neutrality. These Municipal restrictions and regula- 
tions have to be complied with by each of the belligerents. 
Belligerent troops are interned in neutral territory when 
they take refuge therein. 

The rights of neutrals regarding maritime warfare 
are laid down in the XIII Convention oE the Hague Con 
ference. 1907. .4rt. 2 in the Convention lavs down that 

“any act of hostility including capture and the exercise of 
the right of search, commitied by belligerent warships in 
the territorial waters of a neutral power constitutes a vio- 
lation of neutrality and is forbidden”. Under Art. 4 a bel- 
ligerent is forbidden to establish a Prize Court in neutral 
tei-ritory or on a vessel lying in neutral waters. 

The exercise by a neutral state of its rights under the 
Hague Convention is not to be regarded as an unfriendly 
act by either belligerent. (Art. 26) . Under Art. 14 a belli- 
gerent warship may not “prolong its stay in a neutral port 
beyond twenty four hours (Art. 12) except on account of 
damage or Stress of weather. This rule of “twenty four 
hour’s stay “was adopted in 1862 bv Great Britain, besides 
having been adopted by other maritime powers : it has been 
incorporated in the Suez Canal Convention (1888) and the 
Hay-Pauncefote Treaty (1901) regarding the Panama 
Canal. The attach' u])on the German Cruiser Dresden 
when in neutral Chilean waters by H.M’s. Ships, the 
Kent and the Glasgow was a noticeable case of violation. 
The British Government offered an ample apology. The 


(21) (1017) 243. U. S. 124. 158. 
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German Captain gave order to sink the ship rather than 
surrender. 

A neutral state is entitled to maintain and continue 
its diplomatic intercourse with other states including bel- 
ligerents. Belligerents are tmder a duty to leave unmol- 
ested as far as possible neutral submarine cables: but 
when the cable connects two portions of the territory of a 
belligerent or when the cable connects the territories of 
the two belligerents these cables may be interfered with. 

Duties of Neutral States. 

The general duty of impartiality consists in this res- 
ponsibility that all “powers exercisable by the neutral in 
relation to the belligerents must be applied without dis- 
crimination or preference”. Though Prof. Lawrence 
would have a five-fold classification of those duties — Abs- 
tention, Prevention, A <'qui (‘sconce, Restoration and Re- 
paration — the first throe serve as sufficient. 

The neutral state must ahstain from committing cer- 
tain acts. It must not supply “in any manner directly 
or indirectl 3 % warships, supplies of war material of any 
kind whatever”. (Art. 6). But “a neutral power is not 
bound to prevent the export or transit on behalf of either 
belligerent of arms, munitions of war, or in general of 
anything that could be of use to an army or fleet”. 

During the war between Sw’eden and Russia in 1788 
Denmark taking her basis on prior treaties furnished 
Russia “with troops and ships in aid of her military opera- 
tions”. Though this practice was treated as an excep- 
tional case by jurists it is now wholly forbidden. 

A neutral government must not “lend money to ot‘ 
promote or guarantee any loan on behalf of, either party 
to the war”. When in 1915, Austria Himgary complained 
of its inability to utilise the American market, Mr. Lan- 
sing replied in his note of 12 August that “the principles 
of International Law, the practice of nations, the national 
safety of the United States and other nations without great 
military and naval establishment, the prevention of in- 
creased armies and navies, the adoption of peaceful me- 
thods for the adjustment of international differences, and 
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finally neutrality itself, are opposed to the prohibition by 
a neutral nation of the exportation of arms, ammunitions 
or other munitions of war to belligerent powers during 
the progTess of the war”. 

There is no breach of neutral duty if neutral subjects 
grant loans to belligerents purely on commercial transac- 
tions. 

A neutral state must prevent other persons from 
committing within its territory certain acts. The enlist- 
ment of men or “tlie issue of Commission on behalf of 
either belligerent” is to be prevented by a neutral. (Art. 
4&5,H.C. Vofl907). 

In the Terceira Affair^ since a war-like expedition 
had been fitted out in 1828 on British neutral territory 
directed against the Government of Portugal, the action 
of the British Government in preventing it from disem- 
barking even in “a harbour of the Queen of Portugal’s 
Dominions” was approved by both the Houses. But the 
methods used were irregular and constituted “an illegal 
assumption of jurisdiction on the High Seas”. 

During the Great War (1914-1918), U.S. A. prevented 
even the passing through their territories of disabled and 
wounded Canadian soldiers who Avere returning to Canada. 
In 1914, 12000 officers and men of the British Naval Bri- 
gade who escaped from the capture of Antwerp were in- 
tered when they crossed the Dutch frontier. 

The treatment of belligerent warships in neutral 
ports is governed by what is widely Icnown as the “Rule of 
the Twenty-four hours’ interval”^ as between two belli- 
gerent ships. Different from this is the rule of “Twenty- 
four hours’ stay”^'^. (XIII. H.C. Art. 12 1907). On 28 
June 1905, the Tereka, a Russian Cruiser, was disarmed 
and detained by the Dutch Government for violating the 
period on the ground of supply of coal. 


(22) rilt-Cobbett; Vol. IX. 438-440. 

(23) The Tuscarera and the NashviUe (1861). 

(24) .The Mvndjubr (Ruseian \\arship waa disarmed for staying for mor6 

than 24 hours). 
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Great Britam and France protested against the ent^ 
of the German Commercial Submarine Deutschland” in 
J uly 1916 into American ports on the ground of her ‘ ‘ being 
potentially a war vessel”. 

The Lena, a Russian Cruiser put into San Fransisco 
harbour pressed with the need for repairs on 11th Septem- 
ber 1904 during the Russo-Japanese war. She was dis- 
armed since she overstayed and “was held in custody until 
the end of the war”. The German Gun-boat Geier in a 
broken condition entered Honolulu and yielded to intern- 
ment for overstay. 

The Askold and Grozovoi, two Russian warships 
sought refuge after defeat in the neutral port of Shanghai 
on 13th August 1904. The Japanese Minister at Feldng 
protested. After the threatened circular note of Japan, 
China finally complied with the demands of Japan. 
During the first World-war, “ Sweden, Norway and U.S. A. 
interned German wai’ships and their auxiliary vessels, 
which failed to depart within the twenty-four hours or 
prescribed time”. 

The opinion of the Law Officers of the British Crown 
given in 1823 regarding loans to and voluntary subscrip- 
tions in aid of belligerents (proposed loan, for the Greek 
war of independence) was as follows : — 

(i) Subscriptions of the nature alluded to, for the 
support of one of two belligerent states against the other, 
entered into by individual subjects of a Government pro- 
fessing and maintaining neutrality, would be inconsistent 
with that neutrality and contrary to the law of nations. 
At the same time, the other belligerent would not have a 
right to consider such subscriptions as constituting an act 
of hostility on the part of the neutral state of acquiescence. 
Thus both “principle, authority and usage required the 
rejection of the doctrine that to carry on trade with a 
blockaded port is or ought to be a municipal offence by the 
law of nations.”® 


,(85) The Helen; L. B. I, A. « S. 1. 
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Neutral Commerce 

The general principles of this law have been admir- 
ably analysed by Prof. Hall : — “The purchase of goods by 

a neutral is the subject of no belligerent restriction A 

neutral may send articles innocent in themselves for sale 
in places ’ ’ accc'ssibl e to the belligerent. In the case of sale 
of noxious articles — “those of special use in ‘the hostili- 
ties” — the enemy may intercept them on their road after 
leaAung neutral soil and before sale to a belligerent pur- 
chaser ”. 2 ®. 

Under the law of blockade, belligerents assumed the 
right to interdict neutral traffic ‘ ‘ beyond the area of purely 
military operations to all coasts which can be guarded by 
the fleet of the belligerent”. As Lord Sumner put it, “the 
ownershij) of (iontraband goods. ... is the exercise of a 
hazardous right, in the course of which (a neutral) may 
come into conflict with the rights of the belligerent and be 
worsted”.^ Thus the neutral is under no obligation to 
prohibit trading in such goods on the part of its subjects. 

The law of contraband combined with the doctrine of 
“continuous voyages” put a restraint on neutral trade in 
articles calculated to aid the foe in his belligerent opera- 
tions. 

Neutrals are prohibited in cariying on trade by trans- 
porting combatants for purposes connected with the war. 
As Lord Stowell put it “the carrymg of military persons 
to a colony of the enemy to exercise their military fmic- 
tions was in itself a cause of condemnation”.^® During 
the Avar between Great Britain and France in 1807, the 
Atlanta,^ a neutral ship, cariied despatches from the Go- 
vernor of an enemy’s colony to the minister of marine. 
It was held sufficient to coiffiscate the ship. Later, the 
eleventh Convention of the second Hague Conference 


(26) saUi p. 755. 

(27) The Kran^^riUBessath Ma/rguretai 3. B. & 0. P, 0. 803 at 813. 

(28) The Ofozem'hoi 8 0. Bob. 430. 

(29) 6. 0. Bob. 440. Also the decisioa of the Ha^ Arbitration Court in 
lihajiiunoubaf 
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(1907) had secured immunity from capture for mail-bags 
carried on neutral vessels, so that enemy despatches sent 
by ordinary post were exempted from belligerent inter- 
ference. 

The Declarations of Paris (1856) have laid down the 
law of immimity regarding neutral property in enemy 
ships and enemy property in neutral ships provided they 
are not contraband. 

Neutral Vessels and Maritime Capture 

Belligerents may visit and search neutral merchant- 
ment on the high seas in order to ascertain whether the 
neutral is performing imneutral service or rendering 
assistance to the enemy in other ways. Forcible resist- 
ance to visit and search by a qualified belh'gerent involves 
the condenmation of the vessel unless the captor has grossly 
exceeded her powers ; a mere attempt to escape, however, 
does not involve (iondemnation. 

Bights of Convoy 

Neutral vessels are not subject to visit and search ; and 
in accordance with established practice, neutral merchant- 
men under the convoy of their warships are exempt from 
search. At the request of the commander of a belligerent 
cruiser, the commander of the convoy must give in writing 
all information which could be obtained by search both 
as to the character of tlufir v essels and their* cargoes. If 
the belligerent suspects that the confidence of the neutral 
commamler had br^eu abused, he may ask for further in- 
vestigation. The commander of the convoy is then to 
investigate, and send a written report to the command- 
er of the billigerent cruiser. The latter may, then, if 
he thinks fit, capture the vessel under the convoy. In the 
event of a disagreement between the two officers, the 
matter is i*et'erred to their goveimments and settled by 
diplomacy. 


Destruction of Neutral Prize 

The question whether the destruction of a neutral ship 
is justifiable in cases of absolute military necessity and 
other exceptional circumstances has been ^e^tly disputed. 
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The unratifiecl Declaration of London (IDOS) prohi- 
bited the destruction of neutral vessels: they “must be 
taken into such port as is proper for the determination 
thereof all questions concerning the validity of the Prize”. 
Art. 50-51 of the Declaration however provide that neutral 
vessels may be destroyed, iJ' the safety of the captor is 
involved or there is exec'ptional niilitary necessity, more- 
over all persons on board must be placed in safety and the 
ship ’s papei's must be taken on lioard the warship.’® 

Recent Developments in Neutrality 
‘Neutrality’ and the League of Nations 

President Wilson made the exuberant statement i n his 
Address (October 26, 1916) that “the nations of the world 
must get together and say “nobody can hereafter be a neu- 
tral as respects the disturbance of the wniid’s peace for an 
object which the world’s opinion canuot sanction”. Again 
Secretary of States, Stimson stated on August 8, 19?>2 
that “xmder the former concepts of International Law’’, 
states not parties to the conflict could only exercise “a 
strict neutrality alike towards the injured and the aggres- 
sor” but that under “the covenant oC Ihe Briand-Kelloys 
Pact such a conflict becomes a concern to eveybody con- 
nected with the Pact”. 

How far the conception of Neutrality has been altered 
by the League of Nations’ covenant depends upon the an- 
swers to the following questions ; — With P.S.A. and J apan 
outside it and Grermany and Italy having given the Geneva 
Experiment ruthless blows, is the League fully represen- 
tative of world-opinion? How can the pre-war doctrine 
of neutrality be said to be obliterated when the League 
itself recognizes the ri ghts o f non-members ? When “pri- 
vate war” and “legal war” within the frame-work of the 
covenant are feasible, of what avail is it to obliterate ueu- 
neutrality? How can the gaps in the covenant” give free 
play to Articles 10, 11 and 16 of the League covenant? Do 


(30) Vide The Treaty of Washin^on: Signed by XJ. S. A., British Empire, 
France, Italy and Japan (1922). 
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not neutral rights remain unaffected when wars brealc out 
between states who refuse membership ad hoc under Art. 
17? The declaration of Italy as an aggressor (by ‘‘un- 
animity" according to the jurisprudence of the League") 
with reference to her adventure in Abyssinia led onW to 
the “withdrawal of the Italian Delegation: Ordinances 
in certain eoimtrics to follow up economic boycott were 
passed". 

Thus while in some eases in particular where resort 
to war is not contrary to the covenant the latter has not 
altered the law of neutrality, it has without abolishing it. 
vitally affected it in those eases in which members of the 
League are bound oi‘ authorised to apply sanctions under 
Art. 16. 


Neutrnlitji — Recent Developm ents. 

Difficult positiovt, of Neutrals 

Tbe neutrals learnt during the war (1914 — 1918) that 
“when the vital interests of two belligerent groups are at 
stake, legal and moral arguments are available to both 
sides for ignoring the interests of those who do not choose 
to participate in the armed struggle".*^ Very wisely, 
T. B. Moore pointed out that “the assertion that neutralitv 
is a thing of the past is as imsound in theory as it is false 
in fact”.^ 


^fhis author wrote on January 1, 1937 that there was 
a paramount need for the “preservation of the laws of 
neutrality. Wars are certain to recur. Most of the 
clauses of the harsh treaty of Versailles have been unilate- 
rally repudiated by the Revisionist, Powers".^® 

Professor J. W. Gainer^'' whose death in December 
] 938, has taken away one of the learned mtemational pub- 
licists from us, drew attention to two major defects of the 
Law of Neutrality as it was revealed in the war (1914r- 
1918) : — “The first was that during the world- war it prov- 

(31) E. TvLTlmgton- NeuircUity.** (Colambia) Vol. HI, p 152. 

(32) Eatward Law Beview: Jan. 1937: p. 447. 

(33) K. B. R. Sastry. ** IritermtioTMl Law,** p. 378. 

(34) Transaction of the Grotins Society, Vol. 22. p. 7. 
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ed iinsiifficient to onable states which desired to keep out 

of the war to do so ; and in tlie second place the events 

of that war showed conclusively that the rules of neutrality 
as observed by neutrals j^enci ally did not always ensure a 
“bona-fide neutrality sin-b as 1 lie ))est standai’d of morality 
and good faitli today require” 

Undor rules of neutrality which got crystallized in the 
nineteenth e('ntury, “all wars are alike and all Avariiors 
entitled to like treatment Events since the first world- 
war have 7'o.jected the fihdions and assumptions upon 
which the older rule rf'sted. Idie Tjcague of Nations with 
sanctions against aggressors, the Kellogg-Briand Treaty 
for the renu.iuaation of war as an instj-ument of policj' 
and the Ai'gentine anti-war treaty have swept away the 
nineteenth century basis tor contending that all wars are 
alike. AUormy-dcueral Jackson m a remarkable ad- 
dress before the liitcr-American Bar Association at Ha- 
vana^® (1941) was roconstmeting 1iU‘ changed attitude of 
neutrality in the back-ground of the I’act ot Baris of 1928. 
In 1915 British and Fivneh troops wei'o landed at Sa- 
lonika (neutral tei-ritovy) in order to aid Servia. 

During the war (1914-1918) after United States had 
declared war on Germany, in 1917 a number of Central 
and South Amei’ican Republics J'ormally annouluted a de- 
parture in fa\'our of the llnited Slates from the obligation 
of impartiality. Cos! a Ri('a offiei’ed her ports and waters 
for the use of the Jiavy of U.S.A. fJuatamela, Brazil, tbi’U- 
quay, Salvador, and Peni modi Tied their neutrality regula- 
tion's in this i-egard. llj-miuay issued a decree that she 
would not treat as a belligerent any American nation eng- 
aged in defence of its rights in a war with states in other 
continents. Attorney-General Jackson made a point from 
the fact that “Germany did not consider this decree as 
resulting in a State of war”. 

On two grounds, all steps takciu short of war-includ- 
ing moral eeiisim', diplomatic disapproval, discriminatory 
embargoes, or boycotts as well as financial credits £md fur- 
nishing of supplies and material weapons and ships “by 
lumtral U.S.-A. in the pi'csent mealstrom wm-e supported” ; 


(35) The address was read for him ys he could not reach it owing to rough 
weather, 
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(1) The “right and duty to take defence measures if 
the safety of U.S.A. were threatened — This is a concrete 
application of, the principle of selMefence against the 
menace of totalitarian activities threatening the political, 
territorial, economic and cultural integrity of the Western 
Hemisphere. 

(2) The principle that war as an instrument of na- 
tional policy has been outlawed since 1928. By resorting 
to war in violation of the proAusions o t’ the Kcllogg-Briand 
Pact or the Argentine Anti-war Treaty, the Governments 
of Germany, Italy, and J apan violated a right and affected 
the rights of U.S.A. 

In such a back-ground, the neutrality legislations 
since particularly 1935 stand in an intelligible setting. 

The U.8.A. Neutrality Acts. 

The Congress of the IT.S.A. debated at length the sub- 
ject of neutrality in 1935-37 and in 1939 and enacted legis- 
lation thereon. 

The obligations of a neutral state under International 
Law are xmiform and identical for all nations ; but not all 
nations have followed the examples of U.S.A. and Brilain 
to assure observance of the duties of neutrality. 

In particular since 1935 the U.S.A. has adopted the 
view that neutrality could best be preserved in future wars 
by “the relinquishment of certain neutral rights” which 
Americans had traditionally and vigorously maintained. 
This decision implies the adoption of the embargo on arms, 
ammunitions and implements of war. 

The drafting of the Neutrality Act of 1939 has bt-en 
criticised as involved and tortuous. § 1 of the Act modi- 
fies the 1937 law in two repects : — 

(1) The power to find that a state of war exists is 
vested not merely in the President, as in {he 
former legislation but also in the Congress 
acting by ‘concurrent resolution’; 
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(2) The finding must include the conclusion that it is 
“necessary to promote the security or preserve 
the peace ol tlie United States. 

§ 2 eliminated the arms embargo. The rievi' lau' con- 
tains on absolute prohibition of any export. Experts are 
restricted by thi'ee types of control : (a) The nationality 
of the carrier : (b) the term of sale and (c) the destination. 

The Governments of Denmark, Finland, Iceland, Nor- 
way and Sweden signed a Declaration regarding rules of 
neutrality in case of war between foreign powers at Stock- 
holm on May 27th, l.9;W. The Declaration amounts to a 
renewed acceptance of the provisions of the Hague Con- 
vention, amplified by the new rules as constituting Con- 
temporary International Law. 

The provisions regarding aircraft are entirely new. 
The declaration consist s of 15 articles : Para. 3 Art. XV of 
the provisions rmis as follows. — 

“Any air-craft in a condition to commit an attack 
against a belligerent or which carries apparatus or mate- 
rial the mounting or utilisation of which would permit it 
to commit an attack is forbidden to leave Danish territory 
if there is reason to presume that it is destined to be em- 
ployed against a belligerent power. It is likewise forbid- 
den to perform work on an air-craft in order to prepare 
its departure for the above-mentioned purpose”. 

Measur('s relating to the employment of mobile “ra- 
dio-telegraphic stations” mark another difference between 
1912 and 1938 rulcs.^® 

The Altmark Incident 

An incident which attracted wide notice was provided 
by the German Steamer, the Altmark. The facts connec- 
ted Avith the Altmark incident might now be taken to be 
beyond dispute. On February 14, 1940, a German steamer 
the Altmark entered Norway’s territorial waters with the 
intention of skirting the Norwegian and Swedish coasts 


(36) A. J. !• L- Vol. 31. Official Dgoumwts: 141-103. 
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Until she reached a German port. She had on board some 
300 British Seamen taken from vessels captured and sunk 
by the (lerman battle-cruiser, Admiral Graf Yon H pee. 
The Aliniarh, foruKoiy a merchant- tanker ‘but iiow anaval 
auxiliary flying tiie German Official Service flag had sailed 
from the South Atlantic to tlie coast of Norway. She was 
accosted by a Norwegimi tt)i-pedo boat shortly after enter- 
ijig Norway’s territorial waters. She was apparently 
armed with “two i)om-poms and four machine gims”.^^ 
but these, the Norwegian h\m'ign iMuiister rc])orted, had 
been dismoiu\ted before the shij) entcr(!d territorial waters. 
In response to a question the Captain of the Alimark re- 
plied untruly that she was on her way from Port Arthur. 
Texas to Germany. Some distance further South the 
AUmarlc M^as again haild by miother Norwegian toipedo 
boat and questioned whethoi' there were any persons on 
board belonging to the armed forcres or the merchant ma- 
rine of any belligerent coimtry. To this query, the Captain 
of the AJtmark answered ‘no’. A little further on, the Alt- 
mark was again hailed by a Norwegian warship north of 
Bergen. Tlie Captain, this time, refused to have his ship 
searched on the ground that she liad already been visitecl. 
On the eveni.ng of Kith British aeroplanes having commu- 
nicated her presence to Brit'sh destrc»yei’s, .she was forced 
into Joessing Fjord by the Bintish dest roycir, t he (U)ssacl\ 
apparently over the prot est of the two Norw(‘gian war-ves- 
sels and the three-hundrc'd odd captives were recovered 
and taken to England”.^® 

Oil these facts the (jue.stion emerges, did Norway ob- 
sciwe her neutral duties? Art. 10 of the Hague Conven- 
tion XIII. (1907) nins as follows: — “The neutrality of a 
power is not affected by the mere ]iassage through its teiTi- 
torial waters of wau's! lip or prizes belonging to bellige- 
rents’’. Most stati's including Norway have gii^en Avar- 
ships the privilege of passing through territorial waters. 

A fcAv pi-eccdents fail to be examined at this stage. 
During the Crimean Avar, Attoi’ney General Curbing in an 
exhaustive opinion held that United States’ Court had no 


(37) “ Bulletin of Intei national News Chatham IIouso, March 9 1940 

p. 227. 

^38) For a discussion of the iniedent vide, A. J. I. L: Vel. 34, pp, 289-294. 
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power to release the captive sea-men on board the Sifka 
bi’ought into San Francisco as a prize by a British mau-ol- 
^var. 


In the Fi'ance- Prussian VV'^ar, a French \var-\ essel en- 
tered the Firth el; Forth with (lerniaii prisojiers on board 
whereupon the German (Consul at Leith appealed to Great 
Britain to release iln; prisoners in accordance with Bri- 
tain's alleged neutral duty. 'I’lie British Govemineut 
re))lied that the Fi-('neh warship was privileg'ed to enter 
and to ivniaii) for a limited time, that the prisoners on 
hoard did not hec-oiiie l'i-ee and that wliile on hoai-d they 
we]-e iindei- Preneli jurisdiction and that the neutral 
authorities had no right to interfere with them. 

In this dispassionate \ i<ov one has to agree with Pro- 
fe.s.sor Fjdwin Borehai'd that “greatly as one may syinpa- 
this(^ with the irresistible temjdation of the British des- 
troyer' to release the captives of the Altmarli, it is not easy, 
to perceive an}' violation on Norway’s part of her neutx’al 
duties^®. 

The following statement of the Norwegian Minister 
in London (Feb. 25, 1940 cori-eetl}' sums the View in). 
International Law: — “When it is stressed from the Bri- 
tish side that the prisoners had been badly treated and that 
Norway ought from humanitarian considerations to have 
take note of this, the Norwegian Govenunent can only say 
that they luulerstand the British feelings, bnt that a neu- 
tral state must base its actions in disputes among bellige- 
rents only on positive stipulations in treaties or interna- 
tional law.” 

The Harvard Draft 

In the j)eriod after the first world war (1914-1918), 
the subject of neutrality received but “scant attention in 
eith(U’ official or academic circles”. 

The Advisory Committee of jurists which met at the 
Hague in 1920 to prepare a plan for the Permanent Court 
of International Justice recommended that a conference 
should be convened for the purpose of 


(39) A. J. I. li. Vol. 34, p. 294. 
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(a) “Re-establishing the existing rules of the Law of 

Nations more especially and in the first place, 
those affected by the events of the recent war ; 

(b) Formulating and approving the modifications and 

additions rendered necessary or advisable by 
the war and by the changes in the conditions of 
international life following upon this Great 
Struggle’'. 

Partly also it was expected that with the establish- 
ment of the Tjcjigue of Nations, the traditional concepts of 
neulrality would be eliminated.'*® 

In 1938, the International Law Association (U.S.A.) 
adopted the following Resolution : — 

1. “Through g(>neral non-observance Art. 16 of the 
('ovenant of the League of Nations appears to be at the 
present time inopei-ative. 

2. The rights and duties of neutrals should be ex- 
amined in the light of the renimciation of war contained 
in the Pact of Paris. 

3. Neutrality still exists as between non-members of 
the League and as bc'twecji members and non-members. 

4. According to the practice of nations, neutrality is 
not abiogated cvenjis between members of the League. 

“The Research in International Law in addi’essing 
itself to a study of the Law of Neutrality, has taken into 
a(‘Count such fundamental documents as the Hague (Jon- 
ventions and the Declaration of London of 1909 and has 
subjected them to a re-examination in the light of the 
events and practices of the world-war 1914-1918 and of the 
developments in such fields as those of aeronautics and 
tel ecommunications ’ ’. 

Draft on Bights and Duties of Neutrals 

A few articles having bearing on aeronautics and sub- 
marines may be here illustratively examined; — 


(40) A. J. I, L. Vol. 2CXXni, p. 804 
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Art. 1 to 3 deal with the use of terms. 

§ 2 deals with ‘‘Gejieral Rights and Duties of N(!utral 
States”. 

Art. 9 deals with a subject “somewhat controver- 
sial”: — 

(1) “A neutral state shall use the means at its dispo- 
sal to prevent. 

(a) the erection or operation of any radio station 
within its jiirisdiction by a belligerent ; and 

(b) the transmission from its jurisdiction of military 
information destined for a belligerent by i-adio or by me- 
chanical means of communication. 

(2) A neutral state is not bound to use the means at 
its disposal to prevent the transmission fi’om its territoi-y 
of military information destined for a belligerent by means 
of postal commimication, tele-communications other than 
radio, messengers or other means of communication not 
provided for in section (1) of this article. 

Art 10 : — A neutral state shall use the means at its 
disposal to prevent within its jurisdiction aerial observa- 
tion of the movements, operations or defenses of a bellige- 
rent, made for the purpose of serving a belligerent. 

This is based on Ai’t. 47 of Hague Air Rules of 1923 : 
The Rules of Neutrality of May 27, 1938, adopted by Den- 
mark, Finland, Iceland, Norway, and Sweden contain an 
identical ])rovision. 

Art. 27 : — A neutral state may exclude belligerent 
submarine vessels from its territory or admit such vessels 
on condition that they conform to such regulations as may 
be prescribed. 

There is not enough inteniational practice on the sub- 
ject of submarines to “justify the assertion that this arti- 
cle states an existing nile of international law, but it does 
seem to reflect a current trend.” — In 1916, the German 
tlomraercial Submarie, Deutxcldmd arrived in a port of 
U.S.A. Despite the protests of the Allied belligerent Gov- 
ernments, the U.S.A. Government took the position that 
the Deutschland was entitled to be treated as any other 
commercial vessel, 



§ 5. Neutral Trade 

This section deals with a subject which involves “the 
greatest difficulties in the whole topic of Rights and Duties 
of Ncuti'al States in Naval and Aerial war’’/^ This sec- 
tion does “not purport to be a statement of existing Inter- 
national Law” — '^rhe suggestions are based on historic 
practices and precedents. 

Under tlie pracdices prevailing in the war of 1914-1918 
the trade of neutrals with other neutral states was “sev’-ore- 
ly limited by the extension of the doctrine of conthiuous 
voyage into that of ultimate destination its apj)lication to 
conditional as well as to absolute conti'aband and the ex- 
pansion of the contraband lists to a point at which the free 
list became ])racti(ially Uon-cixistent. The extension of 
blockade principles to neutjul coasts and the establishment 
of war-zones on the high sees further (o ippled this 
trade.” 

The second type of trade from neutral states to 
belligerents was practically “eliminated by the same ex- 
tensions of contraband lists.” 

Under the Draft Convention, trade between neutrals 
would receive “maxinnim safogaurds.”' Art. 48 to 61 of the 
Draft suggest a system which has been roughly sum 
mai-ized thus; — 

“Trade between two neutral states is free and is 
protected by a system of certificates for the accuracy of 
which both neutral and belligereoit states make them- 
selves responsible. As a further protection such vessels 
may be convoyed. 

Neutral states must accept new burdens in regard to 
the supervision of goods received in their ports but in- 
tended to pass in transit to a belligerent. 

In Article 48, it is contemplated that a neutral state 
may (‘.nter into a tripartite agreement with both bellige- 
rent parties relating to certified and protected trade with 
the belligerents in specified commodities of definite 
amounts; instances of somewhat analogous agroements 
may be foimd during the war of 1914-1918. 

(41) A. J. I. L.Vol. XXXin, p. 487. 

(42) A. J. I. li. Vol, xxxin, p. 
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In certain cases quotas may be established to limii; 
the imports of goods by a neutral where continuous voy- 
age to a belligerent territory is alleged by a belligerent. 

Duty of Impartiality of Neutral 

There! I'emains to examine the most question “ Are 
tlje neutrals under a legal duty to be importial 
Clyde Eagleton pertinenly asks. ‘‘Can any case be 
cited in whieeli the tribunal was called upon to decide 
that a neuti'al had lost its status as a neutral or that a neu- 
tral should pay damages because it had failed in its duty 
to be impartial 'I’his question can be properly ans- 
wered only if it is remembered that the problem is more 
l)olitical or Jiiilitarv than legal. Article 9 of the V Hague 
Convention of 1907 only states that every measre of res- 
triction or prohibition taken by a neutral power. . . .must 
be impaidially applied by it to both belligerents.” The 
Preamble and Art. 9 of XVIII Hague Convention of 1907 
make mention of the duty to apply impartially these 
Specified Rules — There are thus “no judicial precedents 
to show that a neutral may not change its lands as it 
pleases during war; the treaties and codes ask only that 
the laws of neutrality he impartiall}'^ applied ”. 

Tentative Conclusions. 

It is puerile to hold that neutrality will become less 
important after this maelstrom. 

Little can be called legal in the dluty of impartiality 
of neutrals. The treaties, codes and drafts pxpect only 
that the laws of neutrality should be impartially' applied. 

The so-called law of neutrality is mostly “a game to 
be played between the neutral and the belligerent usually 
without an umpire and with very few rules”. 

War is certain to recur; there is need of preserving 
the laws and conventions of neutrality. They contain 
some of the oldest and some of the yoimgest chaptei*s in 
Inteinational Law ”. Out of this maelstrom Inter- 
national Law will emerge with its rules further broadened 
and its bases more scientifically built. 


X43) A. J. I. L. Vol. 34. p. 100. 





Wax in one sense is a negation of law. As long as 
it continues, neutrals have to play their game though of- 
ten “bluffed” by the belligerents: it helps the players to 
be guided by the laws of the game. 

Hence posterity will thank the few fearless savants 
who codify tlie laws and conventions of Neutrality. 



APPENDIX 

INTEBNA^riONAI. T.AW: A PROkSPECT. 

The man in tlio street rubs his eyes when publicists 
write of intm-iiatioiml law and its prospect Sinking of 
a defenceless ship carrying a cargo of innocent children, 
aerial bombing of civilian centres at midnight, bombing 
of hospitals, \is(“ of dying bombs, machine-giumtng indis 
criminately pedestrians and peaceful workers — ^p.ublic opi- 
nion is shocked at the persistence of academicians writing 
and revising text-books of international law iii the face 
of all this. 

Periodical convulsions that shake the world through 
wars upset the sceptical and truculent. As a necessary 
system, international law can no more be destroyed than 
the criminal law of a given commimity may be said to be 
destroyed by an outbreak of crime therein. Prajpiatic 
optimism is necessary. Law does “not cease to exist be- 
cause it is broken or even because for a time it may be 
broken on a large scale.” (F. Pollock). 

Violations of international lau' have occurred during 
the first world war and the second. A belligerent has 
never refrained from charging the other with violations 
of international law and conventions. The truth is that 
even during war many accepted provisions of interna- 
tional law dealing with the sick, the w'ormded and exchange 
of prisoners are being respected. 

Further, the law by which many people throughout 
the world must chart their daily course is very largely the 
“ Law of Intenrational Statute Book ”. When a citizen 
travels by a boat or gets a passport or flies in an aeroplane, 
he is following the maritime laws and aerial conventions. 
Still international society has to tackle such vital problems 
as “compulsory judicial settlement of international dis- 
putes, limitation of armaments, collective security and 
establishment of an effective legal machinery for the peace- 
ful change of international Law.” (Dr. Lauterpacht). 

While thus the presentation of principles of interna- 
tioBal law is essential^ it is instructiv© to refer to the de^ 
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claration of the three Great Powers in 1943. The con- 
ference of the Foreign Secretaries of the U. S. A. the 
United Kingdom and the Soviet Union took place at 
Moscow during October 19 to 30, 1943. There were 
twelve meetings and for our present purpose the declara- 
tion of four nations (the U. S. A., the U. K., U. S. S. R., 
and China) is hopeful. After jointly declaring their 
pledge to prosecute the war against their respective ene- 
mies the Four Powers state : — 

(iv) that they recognise the necessity of establish- 
ing at the earliest practicable date a general 
international organisation based on the 
principle of the sovereign equality of all 
peace-loving states and open to all states, 
large and small, for the maintenance of 
international peace and securit}'; 

(vi) that they will confer and co-operate with 
one another and with other members of the 
United Nations to bring about a practicable 
general agreement with respect to the regu- 
lation of armaments in the post-war world. 

The need for “general international organisation.... for 
the maintenance of international peace and security ” is 
natural in the calm after a storm. It is significant that 
the realistic attitude is indicated by the declaration with 
respect to the regulation of armaments. This is prefera- 
ble to the picturesque unreality that is produced by the 
term “ disarmament ”, 

Social relations of man go on developing. It is futile 
to stop this natural process. Inte^r-state relations increase 
in complexity every day. With eveiy “ new stride of 
mental and material progress,” states find it difficult to 
manage their business without improving the mechanism 
of their society. Thus the nature of the relationship exis- 
ting among independent nations is bound to change. 

When the first Hague Conference met in 1899, it could 
not visualise the destructive probabilities of aircraft. The 
territorial waters’ three-mile limit has proved ineffective. 
Is not one limit for war and another for peace necessary ? 
Visiting and searching neutral merchantmen on the high 
seas have become perilous. Old rules of blockade and 



contraband have turned out to be hopelessly inadequate in 
a modem three-dimensional warfare. Modem War is a 
struggle by entire nations thoroughly oi-ganised against 
each other; and in this way the distinction between com- 
batants and non-combatants has Ix'en revolutionised. The 
rights of belligej-ents over neutral mails, both letter’s and 
parcels, have t(i be defined. The right of defensively arm- 
ing merchantmen has to 1 k“ com-eded. The law l egarding 
x'eqiiistioning of merchantmen has to be revised. In short, 
the entire fabric of the law of neutrality has to be re- 
examined in the light of developments in ac'ronautics and 
tele-communication. 

It is the privileged domain of lawyers to create an 
atmosphere of willingness to submit conflicts of interests 
among states for adjudication or adjustment. This is 
subject to the fundamental fact that mtcryiaiional rela- 
tions are not controlled by international law alone. Major 
soui’ces of international resentment are “ economic or 
political and not legal in character.” 

I’rofcssor E. Borchard suggests that lawyers can play 
a very useful role in three ways: Prist, by facilitating the 
vvoi’k of the economiats through voluntary arrangements 
among states persuading them to remove political obstruc- 
tions which cloggfHl and Anally broke dowar international 
relations; second, by assisting the growth of law by re- 
fraining from the advocacy of sanctions or force against 
the momentarily disfavoured; and third, by establishing a 
workable system for peaceful changes. 

While there can be little dissent to the first and third 
suggestions, the second is productive of acute controversy. 
At any rate, the anew that has persuaded itself to this 
author is in favour of acquiescence' of the majority in the 
decisions of a preponderating majority of states. 

The role of prophesying is perilous. Neither impati- 
ent idealism nor cynical defeatism is warranted. Un- 
daunted by the growing difficulties it is the duty of the 
discerning students to proceed ahead in a mood of pragma- 
1 ie optimism. A world polity is a far-off vision : Its de- 
sirability itself is a piece of doubtful wisdom. Interna- 
tional law is bound to become once again of paramount 
importance. The ebbs and flows of the effectiveness of 



international law should not paralyse the efforts of tlie 
progressive school of publicists. Its bases will be broad- 
ened aaid more scientifically Imilt and its authority will 
be strengthened and confinned in jivopoifion as its moral 
and philosophic bases commend it to tlie reason and e<»m- 
mon sense of mankind. 

All labour in international law is service to humanity 
and serving humanity — the highest of God’s creations — is 
worshipping the truth. 


(44) With acknowledgments to the * New Horizons \ Allahabatf. Sep. 1944, 
where the article from this author was published. 










